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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Thiscaeinvolvestheinterpretation of two important Sate datutes, the Open MegtingsAct, Miss

Code Ann. 88 25-41-1to-17 (Rev. 2003), and the Missssppi Public Records Act, Miss Code Ann.



88 25-61-1t0-17 (Rev. 2003). Gannett River States Publishing Corporation, Inc. d/b/aThe Clarion-
Ledger (Gannett), accused the Jackson City Coundil of denying the public and the press accessto a
medting held during regular business hours and refusing to rlease the minutes of the meeting to the public.
Thetrid court found thet the meeting was merdy a sodd gethering and that naither Satute was violated.
Gannett gppedsthe ruling on threeissues. We hold thet thetrid court erred in finding that the October 5,
2000, medtingwasasodd gathering and thus, not subject to the requirements of the Open Megtings Act.
We reverse and remand the case to the trid court for further proceedings conggtent with this opinion to
determine whether the Public Records Act wasviolated and whether any civil pendtiesor expensesshould
be assessed.

FACTS
2. A gathering took place on October 5, 2000; present were the Mayor, Sx coundl members the
City Attorney, an Assgant City Attorney, the Chief City Adminigrator, the Chief of Seff, the City Clerk,
and severd other city employess Also present a the event was Claudette Romious, a communicetions
conaultant and fadilitator. The public was not givennatice of the event, but areporter for The Clarion-
Ledger, Gregg Mayer, learned of the meeting from a dity employee the morning of the medting. Mayer
went to the medting two hours after it had begun, but he was not dlowed to stay and observe,
13.  Through hisemployer, The Clarion-Ledger, Mayer contacted an atorney, Mark Fjman, who
later accompanied Mayer back into the medting, asking thet Mayer be dlowed to say. Hjman informed
the aity offidds that they were in vidlaion of the Open Medings Act. City offidds il refused to dlow
Mayer to Say in the medting.
4. OnNovember 1, 2000, The Clarion-Ledger madeawritten request to the City of Jacksonfor

the minutes and other information relating to the event of October 5, 2000. On November 8, 2000, the



city responded that the event was closed and no minutes were taken because it was not an “officid
medting.”

6.  Gamettfiled acomplaint againgt the City of Jackson and themembersof the Jackson City Coundl
(City), averring thet the Jackson City Coundil held an “ unannounced d osed meeting on October 5, 2000,
inviolation of the Open MeetingsAct, Miss. Code Ann. §25-41-3(a). Thecomplaint wasfiled on January
31, 2001, in the Hinds County Chancery Court, seeking a permanent injunction requiring the City to
comply with the Open Medtings Act, and the Public Records Act.  Gannett dso sought pendties
reasonable atorney’ s fees, and expenses assodiated with bringing suit.

6.  TheCity filed itsanswer and affirmative defensesto Gannett’ scomplaint, and amation to dismiss
the officid capadity defendants. Thetrid court did not dismissthe officid capadity defendants

7. Depogtions weretaken of reporter Gregg Mayer, and the seven city coundil members. Ben Allen,
Margaret Barrett, William Brown, Ledie McLemore, Daryl Nedly, Chip Reno, and Kenneth Stokes.
These depositions were presented and admitted at trid as Exhibit One, which dso induded the stipulated
facts.

18.  On September 28, 2001, Gannett filed amation for summary judgment. The City responded to
the mation on October 21, 2001. Gannett replied to the response on the next day. On March 5, 2002,
the chancery court denied the summary judgment mation, finding a materid issue regarding whether the
October 5, 2000, event was an officid mesting.

9.  Thecasewastried on November 6, 2002. The City of Jackson maintained thet the event was a
socid gathering and nat an officid meting of the dity coundl. The parties sipulated to the basic factsin
thecase. The only red issue of materid fact was the categorization of the gathering thet took place on

October 5, 2000. After hearing the evidence, the chancdlor agreed with the city that the event wasasocid



gatheing. On November 18, 2002, the trid court found thet the October 5, 2000, event was a socid
function to which the Open Mestings Act did not goply. The trid court denied dl relief requested by
Ganndtt, gating public policy was not offended by the event because no city business was conducted.
Gannett filed amation for darification of the court’ sopinion and order dated March 5, 2002, and toamend
the order to indude certification. The court subsequently denied this mation.
110. Gannet filed an gpped, asking this Court to review threeissues

STANDARD OF REVIEW
11.  While this Court will dways review a chancdlor's findings of fact, it will not disurb the factud
findings of a chancdlor when supported by subgtantia evidence unlessthe Court can say with reasonable
cartainty that the chancdlor abused his discretion, was manifestly wrong, dearly erroneous or gpplied an
erroneouslegd dandard. Morgan v. West, 812 So.2d 987, 990 (Miss. 2002) (citing Cummings v.
Benderman, 681 So.2d 97, 100 (Miss. 1996)). When reviewing questions of law, this Court employs
adenovo gandard of review and will only reversefor an erroneousinterpretetion or gpplication of thelaw.
Id. (ating Bank of Miss. v. Hollingsworth, 609 So0.2d 422, 424 (Miss. 1992); Harrison County
v. City of Gulfport, 557 So.2d 780, 784 (Miss. 1990)).
112.  Inthiscase, the chancdlor found thet “the event of October 5, 2000 wasnot a‘ meeting’ under the
meening of Miss. Code Ann. 8 25-41-1, et seq.” Since we review the chancdlor’s interpretation and
gpplication of the law, the de novo standard of review gpplies.

DISCUSSI ON

113.  We have interpreted and gpplied the Open Mestings Act in only three cases, however, the
decigons are thorough in their Satutory interpretation discusson. Badcdly, a“public body” holding a
“meding” mus make the meeting open to the public unless an “executive sesson” s cdled, where the
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Legidature has defined “public body” and “meeting” and has outlined the procedure for holding an
“executive sesson’in Miss Code Ann. 8 25-41-1, e sag. While we recognize the admirable god of the
Jackson City Coundil and gpplaud itseffortsto work asamore cohesive unit, wemust bemindful thet good
intentions do nat distract usfrom correctly interpreting the Open Medtings Act or dlow usto compromise
its narrowly tailored exceptions.
l. WHETHER THE TRIAL COURT ERRED IN FINDING THAT THE

OCTOBER 5, 2000, MEETING OF THE JACKSON CITY

COUNCIL WAS NOT SUBJECT TO THE REQUIREMENTS OF

THE OPEN MEETINGS ACT, MISS. CODE ANN. § 25-41-1, ET

SEQ; AND WHETHER THE COURT FURTHER ERRED IN

FAILING TO FIND THAT THE MEETING DID NOT COMPLY

WITH THE REQUIREMENT THAT THE MEETING BE

CONDUCTED IN AN OPEN AND PUBLIC MANNER.
114.  Thetrid court found thet the event on October 5, 2000, was not ameeting but was apurdy socid
gathering and, as such, was not governed by 8§ 25-41-1. The Legidaure has defined “meeting” as“an
assamblage of membersof apublic body a which offidd actsmay betaken upon ameatter over whichthe
public body has supervison, contral, jurisdiction or advisory power . . .,” where* publicbody” means*any
executive or adminidrative board, commission, authority, council, department, agency, bureau or any other
policy meking ertity . . . of the Sate of Mississppi, or any palitical subdivison or municipa corporation of
the. .. whichissupported whally or inpart by public fundsor expendspublicfunds. ..” Miss. Code Ann.
§ 25-41-3(3)(i), (b) (emphesis added).
115. Thereis no dispute that the Jackson City Coundl is a public body. The sx of seven council
members who were present & the event compased a public body then that could have takenofficd acts
because aquorum was present. The City arguesthat Snceno officid actswere taken, the gathering could

not have been an offidd medting; however, thewording in the datuteis“ officd actsmay betaken.” The



Legidaure does not indicate thet officd acts must be teken in order for the gathering to be conddered a
medting.

716. Closer examingtion of our prior interpretation of § 25-41-7(4) showsthat “offidd acts’ indudes
actionrdating toformation and determination of public palicy, but exdudespur ely social functions Bd.
of Trustees of Statel nsts. of Higher Learningv. Miss. PublishersCorp., 478 So. 2d 269, 278
(Miss. 1985). Asouitlined by this Court in Board of Trustees, the factors to be consdered in the
determination of whether an activity is busness or sodd within the context of the open megtings
requirement indude the activity thet takes place a the function, the advance cdl or natice given to the
members an agenda, the daim for per diem and travd expensss by the Board members and other
pertinent factors. 1d. In Board of Trustees, this Court found that aluncheon between the Board and
the sudent body presidents of the calleges and universitieswas not apurdy sodd afar. This Court said
offidd acts occurred because a written program was ditributed and discussions were conducted that
pertained to the “formation of public palicy.” 1d. This Court dso noted thet it was undear in Board of
Trustees, whether public funds were used to pay for the food sarvice. 1d. Here, it is dear Counall
Member Ben Allen ultimatdy paid the bill, but some membersof the coundl were under theimpressonthe
City was gaing to fund the gathering and Allen did nat arigindly intend to pay the bill.

T17.  Inthe present case, the activity was the gathering of aquorum of the board members, the mayor,
his g&ff, and city atorney led by afadlitator. The memberswere given advance cal or notice, according
to their depodtions. Themembers, induding non-attendee Kenneth Stokes, knew of the gethering severd
weeksin advance, and they were asked to Suggest good datesfor holding theevent. The chancdlor found
that therewasno agendaat theevent; however, theevidenceindicatesotherwise. Thefadlitator gpparently
hed a plan for how the day would progress according to depogtions of William Brown and Daryl Nedly.
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Brown sad thefadilitator “kind of led the. . . well, she conducted obvioudy, you know, the seminer or the
...sesson” Nedy sad the fadilitator hed a “flip chart writing down bullet points; idess to discuss”
According to the American Heritage Dictionary of the English Languege, 24 (1981), agendameansa‘“lis
of thingsto be done, epecidly the program for amedting,” and the fadlitaetor’ sflip chart isindicative of an
agenda,

118.  Therecord doesnot indicatethet any damsfor per diemor trave expenseswere made; however,
sncethe event was hdd at the Jackson Schoal Didrict’ s Environmentd Learning Center, it ssemsunlikdy
trave expenseswould beincurred. Thereis no indication thet the ity employees took leave from work;
therefore, they were modt likely being paid for their work that day. In her deposition, when asked if she
atended theretreat aspart of her dutieswith the council, Margaret Barrett responded, “ Yes. | would have
done thiswith any group, board, any committee . . . thet you are trying to get to know better and work
with.” Furthermore, the depositions of Brown and Kenneth Stokes, who did not attend the evertt, indicate
that severd council members were under the impression that the city was paying the teb for the day’s
adtivities When asked if hewasaware of how thefadilitator was paid, Brown responded, “Well, shewas
paid through -- through -- through the coundl’ s training budget.”  When questioned further, Brown sad,
“Wadl, thet’ show wepaidtheother one....”  When Stokeswasasked if heknew how thefadilitator was
pad, he sad, “I think they were pad through the - through the aty.” In fact, one may infer from the
record that Ben Allen only picked up the bill because of theimpending lawsit and legd issues

119.  The depostions dso indicate that some written notice was given to those invited to the evert.
Ledie McLemore, Ben Allen, Chip Reno, and Kenneth Stokes each indicated in their separate depositions

thet they received some wrritten notice of the scheduled event in advance.



120.  Additiondly, in their depositions, two council members indicated the City Coundll hed attended
smilar retregtsinthepadt. Inreferenceto aretreat hdd in aout 1998 a Hinds Community College Eagle
Ridge Conference Center, Reno dated in his depostion,
| do know therewas somemediathere. . . . oneof the news sations came, and they were
not -- they were dlowed to take some video of -- B roleiswhat | cdl it, just around the
roomwhilewe were tdking . . . And they may have gotten a quote or two outside the
conference room we werewaorking in a thetime.
When William Brown wias asked about the prior retreats in his deposition, he dated, “I don't think the
public was exduded from none of them.” Further Brown Sated he didn’t recdl whether any of the public
wasin atendance a the Eagle Ridge retreat but that, “we might have had aguest or two come through.”
121.  Also pertinent to the determingtion of the sodid or business neture of the event is the fact theat no
spouses, family members, or friends of the coundil members or city employees were present or invited.
The dated purpose of the function was to improve the ability of those present to work together through
learning more about each cther.

122.  InHinds County Board of Supervisorsv. Common Cause of Mississippi, 551 So. 2d
107, 123 (Miss. 1989), this Court examined the nature of a function atended by a public board, finding
that whether a function was informd or impromptu, it is a“meding” within the meaning of the Open
Medtings Act only when there are to occur ddliberative stages of the decison-making processthet lead to
formation and determination of public policy. Thus, “[d public board should be avalable for socid
functions with charities, indudries and busnesses a which no action istekenand their only function
isto listen, without being subjected to the Act.” Id. (emphassadded). Clearly, asindicated inthe
record, the persons present at the October 5, 2000, event were not merdy ligening to thefadilitator; they

were interacting with eech other and withthefadlitator. Had they been only listening, they would not have



voiced concerns about the media's or the public's presence hindering their ability to spesk fredy.
According to Barrett’ s deposition, she thought “ there was pretty much agresment wewouldn't beadleto
discuss openly our persondity types and dl thet with [Mayer] there”
123. InHindsCounty Board of Supervisors, weredffirmed our decisonsinMayor & Aldermen
of City of Vicksburg v. Vicksburg Printing & Pub. Co., 434 So.2d 1333 (Miss. 1983)
(Vicksburg) and Board of Trustees, 478 So.2d 269, regarding the Open Megtings Act. Thefirg of
those decisons, Vicksburg, was the firg time this Court interpreted the Open Meetings Act. In
Vicksburg, 434 So.2d a 1336, we acknowledged “we live in an age when secrecy in government
genegrates suspicion and midtrugt on the part of our atizenry.” Nating that the government mugt have the
confidence of the public baing sarved in order to govern effectively, we recognized thet though openness
may be inconvenient sometimes, “it isthe legidatively decreed pubdic palicy of thisdae” 1d.
124.  Just two yearslder, the Open Medtings Act was again beforeus. InBoard of Trustees, 478
So.2d a 276, werepeated our holdingin Vicksbur g, gaing, “ The Open Meetings Act wasenacted for
the benfit of the public and isto be congrued liberdly in favor of the public.”
125. Our opinionin Hinds County Board of Supervisors, 551 So. 2d 107, isdirectly on point in
this case, asthe fallowing excerpt indicates:

No doulbt there are occasions when board members would soesk more frankly on some

metter if only the board memberswere present, and no doubt thereareingancesinwhich

aboard member would persondly prefer to soesk only to his colleagues. Of far greater

importance, however, isthat dl public business be open to the public. Every member of

evay public board and commissonin this Sate should dways bear in mind thet the irit

of the Act isthat a ditizen spectator, induding any representetive of the press, hasjud as

muchright to atend the medting and see and hear everything that is going on as has any

member of theboard or commission. Miss. Code Ann. §25-41-1; Mayor & Aldermen
of Vicksburg, supra; Board of Trusteesv. Miss. Publishers Corp., supra



A citizen spectator or news reporter is not a participant. He has no right to intrude or

interferein any manner with the discusson, ddliberation or decison-meaking process. Miss.

Code Ann. § 25-41-9;Wood v. Marston, 442 So.2d 934, 941 (Ha.1983). But hedoes

have aright enforcegble a law to be there and see and hear everything.
Additiondly, informa sessons may be congdered “mestings’ within Satutory definition, according to
Board of Trustees, 478 So. 2d at 278.
126. All the ddiberative Sagesof the decison-meking process of the public body thet leed to formetion
and determination of public palicy are” metings’ within the meaning of Section 25-41-7(4) which requires
thet dl meetings of a public body be public except when in executive sesson. Board of Trustees, 478
So. 2d a 278. While the exceptions to the satute are to be consrued narrowly, the Satute isto be
condrued liberdly to kegp public megtings open. However, as we dated in Hinds County Board of
Supervisors, “We are not prepared to sy that every informd or impromptu mesting which the Board
members may atend autometicaly comes under the purview and mandate of the Act.” 551 So. 2d a 122-
23. For example, the Jackson City Coundll might decideto charter abustotekedl of them, but only them,
to a college footbdl game out of town. On that trip, the bus driver might ask them when some topic will
be heard by the coundll. A short exchange might follow between the coundl members before the topic
tuns to something dse. This would be an example of an impromptu meeting thet is not covered by the
Open Medtings Act.
127.  Thedty coundl should have hed the meeting in an open and public manner. If it became gpparent
that the public needed to beexduded for alegidativey goproved reason, the councl could havethenvoted
to go into executive sesson after Sating agpedific reason. Thereason given mugt be sufficient in goecificity
to inform those presant thet thereisin redity apedific, discrete matter or areawhich the public body has

determined should be discussed in executive sesson. Hinds County Bd. of Supervisors, 551 So.2d
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a 110-12. The Legidature has outlined the procedure for holding an executive sessonin Miss. Code Ann.
§25-41-7(4). ThisCourt has interpreted that satute and has dso outlined the procedure for holding an
executive sessoninHinds County Board of Supervisors, 551 So. 2d a 110-12. The council could
have entered into executive sesson by soedificaly identifying aparticular areardated to personnd metters,
which they wanted to discuss privatdy. The executive sesson procedure may be cumbersome, but it can
be followed to protect certain private maiters when necessary.  While the entire retrest may not be
deemed a legitimate exception under the Open Medting Adt, catanly portions of the day involving
disdosure of persond mattersrdating to personne would be covered and could be protected by executive
L[ on.
128. Wefind tha thetrid court did e inits characterization of the event as a purdy sodd gathering.
The event wasin fact amegting and should have been conducted as such, following the requirements of
the Open Medings Act for dlowing the public access, kegping minutes, and entering an executive sesson,
as needed.
. WHETHER THE TRIAL COURT ERRED IN ITSFINDING THAT

THE MINUTES OF THE OCTOBER 5, 2000, MEETING OF THE

JACKSON CITY COUNSEL WERE NOT REQUIRED TO BE

RECORDED OR PRODUCED FOR PUBLIC INSPECTION

PURSUANT TO THE MISSISSIPPI PUBLIC RECORDS ACT,

MISS. CODE ANN. 8§ 25-61-1, ET SEQ.

1. WHETHERTHETRIAL COURT ERRED INFAILING TOAWARD

CIVIL PENALTIESAND EXPENSES, INCLUDING ATTORNEYS

FEES, TOAPPELLANT PURSUANT TOMISS.CODE ANN. §25-1-

15.
129. Thetrid court denied the rdief requested concerning these two issues because it found thet the
event was not amedting; thus, it conduded these satuteswould nat goply and no rdief would beavallable

to Gannett. The City concedesthat if the event wasameeting, the Public Records Act would goply. Bath
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of theseissuesrest on theresult of thefirg issue. Theseissuesmudt firg beresolved in thetrid court with

the underganding thet the event wias a megting under the meaning of Miss. Code Ann. 8 25-41-1, before

we would have anything to review with regard to the trid court’ s handling of these issues
CONCLUSION

130.  We hald that the gathering on October 5, 2000, was a medting and, as such, was governed by

Miss Code Ann. 88 25-41-1, e seq. and 88 25-61-1. Therefore, wereversethejudgment of the Hinds

County Chancery Court, and we remand the caseto thetrid court for further proceedings consstent with

thisopinion.

181. REVERSED AND REMANDED.

PITTMAN, CJ.,, WALLER, P.J., COBB, CARLSON AND DICKINSON, JJ.,
CONCUR. DICKINSON, J., CONCURS WITH SEPARATE WRITTEN OPINION
JOINEDBY PITTMAN,C.J.,,.SMITH, COBBAND CARLSON. EASLEY AND GRAVES,
JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J.,, NOT
PARTICIPATING.

DICKINSON, JUSTICE, CONCURRING:

132.  Although | concur with the result and reasoning set forth by the mgority, | am compelled to write
separady, for | bdieve there exig cartain principles S0 essantid to a free sodety that they mugt be
protected from even the dightest erason or compromise. Of those prindples, none ismoreimportant or
necessary than the right of the atizenry to befully informed of the deeds, and misdeeds, of those entrugted
with public busness

133. It canat be doubted that the naturd tendency of governmenta power - a every levd - isto

proliferate and protect itself and to increase a@ whatever pace, and to whatever extent, the public will
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abide! Nor canit be doubted that the best protection againgt such governmentd excess, and the best
assurance of fair, honest, accountable public offidds, istheright of the public to beinformed asto the acts
and actions of those public officids when they discuss, parform and carry out the business of the public.
134. Few dtizens have the time and expertiseto monitor and invedtigatethe actsof public officids. For
this reason, citizens depend upon the news media to perform these functions and report ther findings
However, they cannot report what they are not dlowed to heer.
135.  Thisfundamenta concept was not logt on our Legidature which, in response to the public’ s right
to governmental accountability, passad the Open Medtings Adt, giving dtizens - induding members of the
press - the right to atend “public body” medtings. Miss. Code Ann. 8§ 25-41-5 (Rev. 2003).
136. Theimportance placed by the Legidaure onthe Open MedtingsAct, aswell asitsSated purpose,
isasfdlows
It baing essantid to the fundamentd philasophy of the American conditutiond form of
representative government and to the maintenance of a democratic society that public
business be performed in an open and public manner, and that citizens be advised of and
be awvare of the parformance of public officdds and the ddliberations and decisonsthat go
into the meking of public palicy, it is hereby declared to be the policy of the State of
Misss3ppi thet theformation and determination of public palicy ispublicbusnessand Sl
be conducted a open meetings except as otherwise provided herain.
Id. § 25-41-1.
187. Thisdear purpose, together with severd previous decisons of this Court, should have served
notice on the City of Jackson, itsofficids, and thetrid court that the October 5, 2000, meeting waswithin

the purview of the Act.

*An egregious example of thisimmutable truth occurred only seven years following ratification
of the Bill of Rightswhen, in 1798, Congress passed the Sedition Act which, among other things, made
it acrimind act to spesk out againgt the Congress.
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138.  Two decades ago, this Court was cdled upon for the firg time to interpret the provisons of the
Open Medtings Act. Judice James L. Robertson’s superb opinion for the Court induded the following
Satement:
Governmentd sarvice ought benoble, if not heroic. Locd sdf-government . . . remainsthe
essence of our democracy. Our legidature has decread thet its acts ought be concaived
intheopen ar. Thet our gatutesmay bejudged by someto havefdlen short of thepoet’s
perfection does not undercut the power of their policy. Openness in government is the
public palicy of thisdate
Mayor & Aldermen of the City of Vicksburg v. Vicksburg Printing & Pub. Co., 434 So.
2d 1333, 1336 (Miss. 1983) (footnote omitted).
139. Addtiondly, thisCourt hesheld thet “the Act isto be congrued liberdly in favor of public access”
Hinds Cty. Bd. of Sup’rsv. Common Cause of Miss,, 551 So.2d 107, 110 (Miss. 1989) (aiting
Bd. of Trusteesof State | nsts. of Higher Learning v. Miss. Publishers Corp., 478 So 2d 269,
276 (Miss. 1985)).
140. ThisCourt hasfurther noted thet “[€]very member of every public board and commisson in this
date should dways bear in mind thet the spirit of the Act is that a dtizen spectator, including any
representative of the press, hasjust as much right to attend the meeting and see and hear everything
thet isgoing on as has any member of the board or commisson.” Hinds Cty. Bd. of Sup’rs, 551 So.
2d a 110 (emphasis added).
141. The Open Medtings Act spedificaly prohibits any atempt to use an executive sesson to
“drcumvent or defeat the purposes’ of theAct. Miss Code Ann. 8 25-41-7 (Rev. 2003). ThisCourt has

previoudy set forth factorsto be cons dered where, ashere, public bodiesattempt to usea* socid function”

to drcumvent or defeat the purposes of the Act. SeeBoard of Trustees, 478 So. 2d a 278, condruing
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Miss. Code Ann. 8 25-41-17. Themgority providesan excdlent andyssof thefactorsfrom Board of
Trustees as goplied to thefactshere. Upon review of that andlyss | do not find thiscase a dl difficult
todecide. Thedefendantsviolated the Act when they denied the public and the pressaccessto themedting
and when they refusad to rdease the minutes of the medting. No doult, some public bodiesin this Sate,
fromtime to time, may use the labds, “executive sesson,” and “sodd gathering,” in atful atempts to
arcumvent the dear mandate of the Act. They shouldn’t, and they should be on natice thet this Court has

aduty to ensurethet thelegidativeintent of the Act isfallowed by rgecting such atempts, creetivethough

they may be Wewill.

PITTMAN,C.J.,SMITH,P.J.,COBB AND CARLSON, JJ.JOIN THISOPINION.
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